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ABSTRACT: Access to water can be through public, private or community 'ownership', that is, the riparian rights that
are associated with landownership, payments, contracts, markets and permits; these rights are often
institutionalised in (customary) legal systems. Most countries are now revisiting such ownership rules in the light of
growing water challenges, but there is little systematic understanding in the scholarly literature of what these rules
are and how they are changing. This paper thus addresses the question of what is the state of de jure and de facto
ownership of water in Anglophone Africa? A review of the scholarly literature on water ownership is accompanied
by an analysis of the laws of 27 Anglophone African countries and field work in South Africa. The paper concludes
that even though in all the studied countries the state has put water in the public domain, there remain situations
where water is de facto owned by different actors; these cases of private ownership stem from the difficulties of
changing Existing Legal Use permits, the implicit recognition of long-term entitlements that are based on permits,
and the likely requirement of compensation in cases where entitlements are expropriated. The implication is that,
in fact, water can be owned and that the law does not preclude the development of property-like rights over water.
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INTRODUCTION

The history of water ownership can be traced back 5000 years (Dellapenna and Gupta, 2009: 394).
Through history, conflict around the control over water resulted in the development of water laws,
including the institutionalisation of rules on water ownership and access (Gupta and Dellapenna, 2009).
These rules vary depending on a country’s political system, and have included traditional and customary
ownership, riparian rights associated with landownership (in English colonies), state ownership (in
communist countries), private ownership that accompanies liberalisation and, more recently, the
reallocation of water that resulted from the introduction of new management instruments such as
integrated water resource management, payments, markets, contracts and permits® (Dellapenna and
Gupta, 2008). Water laws have evolved continuously; in some cases they have become stronger or been
modified on the basis of new science, and at times they have been subject to contestation (von Benda-

1 The word 'permit' refers generally to formal water entitlements created on the basis of law; it does not have a uniform legal
meaning (Hodgson, 2016:18). Some countries, such as Ethiopia and Kenya, use this term; some (Botswana and Ghana) use the
term 'water rights', some (Nigeria and South Africa) refer to 'licences', and still others, such as Rwanda, use the word
‘concessions'. In this paper we understand permits to be water allocations that are based on 'modern permit systems' which (1)
find their basis in primary legislation, (2) are clearly defined and specify their conditions, including the volume, location and
duration of water abstraction, (3) are subject to registration, monitoring and enforcement, (4) are legally backed by the state,
(5) may be transferred with or without government approval, and (6) are granted without the applicant owning land (Hodgson,
2006: 1-3).
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Beckmann et al., 2009: 2). In the past decades, most countries have revisited water ownership rules in
the light of the wider challenges of water governance; in the process, two strong trends have emerged
and have been superimposed on existing institutional frameworks. First, there are frequent cases where
states aimed to regain absolute control over water from the landowners who held riparian rights, as
water came to be seen as a critical natural resource (Cullet, 2012). This gaining of absolute control was
combined with a system of individual control over, and access to, water for limited time periods (Cullet,
2011). In some Indian states, water was put into the public domain so that the state government could
manage water in the public interest as owner or under the public trust doctrine; in many cases there was
no clearly defined criteria for how this control should be manifested (ibid). Additionally, in a democratic
context the expropriation of existing water ownership is a difficult process. A second observed trend in
water governance has been the (simultaneous) increase in support for private sector involvement that
came with globalisation and liberalisation; in some cases private property rights have been expanded
with the aim of achieving greater efficiency in water use, allocation and distribution. The World Bank and
the International Monetary Fund, for example, have been inviting the developing world to adhere to a
market paradigm in which they are required to commercialise, if not privatise, their water supplies
(Zellmer and Harder, 2008: 680). Despite the growing domination of neoliberal ideas, the future course
of the ownership debate is unclear (Dellapenna and Gupta, 2008: 442).

There is little comprehensive understanding in the scholarly literature of the nature of these water
ownership rules and how they are changing; this understanding must be a fundamental first step in
determining what adaptive water governance should look like. To that end, this paper asks what is the
state of de jure and de facto ownership of water in Anglophone Africa. We selected Africa for three
reasons; first, its population is likely to grow by 3 billion by the end of the current century (UN-DESA,
2017); second, the continent may be at the brink of economic take-off, which will bring with it new
demands on water; and third, climate change is likely to have a major impact on Africa (IPCC, 2014). We
focused on the water laws in 27 Anglophone African countries (see Appendix A and B) because there is a
degree of similarity in their water law histories as most were either British colonies or protectorates? and
thus inherited, or were influenced by, the British common law system.

METHODS

This paper builds on three main approaches; the first of these is a literature review of water ownership
and the second is an analysis of the water laws in 27 Anglophone African countries (out of the 48 sub-
Saharan African countries), namely Botswana, Burundi, Cameroon, Eritrea, Eswatini, the Gambia, Ghana,
Kenya, Lesotho, Liberia, Malawi, Mauritius, Namibia, Nigeria, Rwanda, Sierra Leone, South Africa, South
Sudan, Sudan, Seychelles, Tanzania, Uganda, Zambia, Zimbabwe, Ethiopia, Madagascar and Somalia (in
the last two of these English is the unofficial spoken language). Based on the literature review and on an
analysis of the national water laws of these 27 countries, five elements were identified for review in order
to gauge the extent to which national laws determine ownership of water. The third approach
undertaken was an in-depth case study of South Africa including (1) an analysis of the National Water Act
No. 36 of 1998 (NWA, 1998) and related laws; (2) in-depth interviews with 28 key stakeholders, including
government officials holding key positions in water use licensing, compulsory licensing, litigation, water
resource planning, and water authorisation and registration management systems of the Department of
Water and Sanitation, water users associations, NGOs (law firms, activists), and key researchers at
research institutes and universities; and (3) analyses of relevant government reports, of data from the
water authorisation registration and management system, as well as of the relevant scholarly literature.
While South Africa has been chosen as a case study, findings should be only cautiously extrapolated to
other Anglophone African countries; South Africa is by no means representative of the other countries,

2 Burundi, Eritrea, Rwanda, Liberia and Namibia were not colonised by the British; Ethiopia was never colonised.
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since each has its unique history and context, and faces its own challenges. Based on the gathered data,
we analyse and draw conclusions with regard to the state of de jure and de facto ownership of water in
South Africa.

UNDERSTANDING WATER OWNERSHIP

Defining water ownership

In law, ownership refers to having exclusive title to a property. Black’s Law Dictionary (2004) defines
property rights as "[t]he rights given to the person or persons who have a right to own the property
through purchase or bequest". Throughout history, communities and states have grappled with the
development of 'property rights' over water; property rights are basic rights everywhere, though the
granting of the absolute right to a property is rare in any society. Property rights can range from an
individual or organisation having title to almost all rights to a property and virtually absolute control of
every single aspect of it, to limited control where the individual or organisation controls only certain
rights. This paper focuses on mapping the existing water ownership trends. (Increasingly, in the context
of the Anthropocene, the question is whether the nature of water requires us to revisit the issue of
property rights itself; this, however, is not the subject of this paper.) Property rights are 'socially
enforceable rights' and emerge as an organising principle in social relations among people; they can
derive from state law, religion, and/or customary and traditional law (Alchian, 2017: 1; Pradhan et al.,
2018: 4). Property rights determine how those who hold them can gain access to water, either through a
formal or informal system, and for either the short- or long-term (Hodgson, 2016). We distinguish
between de jure ownership (which is ownership according to a recognised customary or statutory law)
and de facto ownership (ownership in practice) (Black’s Law Dictionary, 2020a, 2020b).

Unpackaging water ownership

In analysing the water laws of 27 Anglophone African countries we hope to identify whether and how
these laws provide for water ownership. Based on the literature and on a review of the existing water
laws, we look at the current de jure organisation of the ownership of water in terms of (1) what the law
says about water ownership and how customary ownership or historical trends are addressed; (2) to the
extent that the state is the owner, whether this is organised in terms of 'public trust' (Burchi, 2012), and
what this implies; and (3) how people access water (through payments, permits or some other means).
Since 'legal' water ownership may deviate from what happens in practice — and this is certainly the case
in most developing countries where legal pluralism exists — we have identified five elements that may
determine whether water is de facto owned. The first is the recognition of customary rules, rights and/or
laws. Customary practices continue to play a significant role in water allocation decisions in many
developing countries, particularly at the community level (Burchi, 2012; Gupta et al., 2013; Hodgson,
2016). Recognising traditional water rights in contemporary law may result in people’s ownership of
water being based on historical (uncodified) water use; furthermore, historical rights emanating from the
riparian system may lead to land-based water ownership rights. The question thus is how water law has
tried to address that. Second, based on initial research we have also identified the permit system as a
possible form of de facto water ownership in cases where the permit is of a duration such that users are
guaranteed a reliable long-term supply of water (Hodgson, 2016; McKenzie, 2009). The third element
relates to the review, amendment or cancellation of permits, in that when a permit is not subject to
periodic review, water access under the permit may amount to de facto ownership. Fourth is the ability
to object to, or appeal, a decision by the responsible authority to change a permit (Almeida et al., 2012);
when there are limited procedures in place which enable a state authority to rescind a permit, it may
imply that there is de facto ownership by the permit holder. The fifth determinant of de facto ownership
is the question of compensation; in cases where the revoking of a permit is perceived as expropriation
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and the permit holder receives compensation, it may be said that de facto ownership exists (Almeida et
al.,, 2012). The extent to which water laws allow for compensation is often unclear, as are the
circumstances under which compensation can be claimed; however, where there is a requirement for
compensation to be paid, de facto ownership is implied.

Inventory of the position of water ownership in 27 African countries

Prior to the arrival of the British, African customary law governed Botswana, Burundi, Cameroon,
Eswatini, Ghana, Kenya, Lesotho, Liberia, Namibia, Nigeria, Rwanda, Tanzania, South Africa, Uganda,
Zambia and Zimbabwe (Ramazzotti, 1996; Gupta and Dellapenna, 2009; Willy, 2012). In the African
tradition, communities had ownership over water resources; this was organised through the chief’s
control, and private ownership was not permitted (Tewari, 2009). In several other countries the legal
system operated according to African customary law subject to Islamic influences; these countries
included Ethiopia, Eritrea, Madagascar, Malawi, Sierra Leone, Somalia, South Sudan and Sudan
(Ramazzotti, 1996). Under Islamic law, water was seen as a "substance that cannot be owned unless it is
taken in full possession"; this was based on the belief that water is a gift of God and thus belongs to His
community (Naff, 2009: 42). The Gambia has a legal system that is mainly under Islamic influence
(Ramazzotti, 1996). Mauritius and Seychelles had no population predating the arrival of the Europeans
(Caponera, 1979: 9).

With the arrival of the British, some countries were colonised (British common law was imposed) and
others became British protectorates (the country’s national law was aligned with British law). Under
British common law, riparian rules with respect to water were recognised; this implied that surface water
flowing along private property could be accessed by landowners up to a reasonable extent, taking into
account the needs of others; groundwater flowing under private property was subject to the rule of
capture, allowing landowners to withdraw as much water as they wanted (Getzler, 2004). The
superimposition of British common law on customary laws resulted most often in a plural system in which
British statutory law coexisted with customary law; for example, crown lands were governed by statuary
law and native lands by customary law, creating plural systems within a single country (Nilsson and
Nyanchaga, 2009). Sometimes, however, different legal systems applied within the same jurisdiction; this
occurred in cases where formal legal changes were not implemented and thus customary law continued
in practice (Cullet and Gupta, 2009). Following the independence of many of these countries there was
confusion regarding who 'owns' the water, as different water laws coexisted; most of these countries,
however, went on to promulgate new water laws. We have prepared a database of these laws and
presented an overview of the findings regarding the current de jure organisation of water ownership in
Anglophone Africa (Table 1). Based on our analysis of the water laws, some general conclusions are
drawn. The database is limited in that we only considered water laws and not other laws in which water
ownership is directly or indirectly addressed; it is also limited in that we did not consider court cases that
may have led to different interpretations of the text in these laws.

Key commonalities and differences in the treatment of water ownership

Subject to availability of data, we first conclude that since about the 1990s all countries have taken
control over their water resources by pulling jurisdiction over water into the public domain. A distinction
can be made between countries in which the ownership of water is vested in the
state/government/president/nation, such as in, for example, Ethiopia, Ghana and Lesotho; and countries
in which private ownership of water is not allowed. Examples of the latter are Botswana, Eswatini and
Zambia; also, in South African and Mauritian water laws there is no mention of ownership or of water as
private property (NWA, 1998: Art. 3(1)); Appendix A: Central Water Authority Act 1971). In all the
countries studied (17 out of 18 countries), water cannot be legally owned by water users. According to
the new laws, people no longer have a customary, riparian and/or permanent right to water, but they
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Table 1. State of access to, and ownership of, water in Anglophone Africa.

Country Ownership Organisation of access Control Protection of permits Custom
No private  Ownership  Public Permit Domestic Provision Mid-term Period Compensation Appeal Customary
ownership  vested in trusteeship  system use on existing  variation in for revocation  against rights
of water the state of water exempted  water use of permit  years revocation

Botswana v ~ ~ ~ ~ i ~ ~ Implicit

Eswatini \/ v v v v Y 5 ~

Ethiopia v v v Y v v v v

The Gambia* v v v v v v

Ghana V l \/ V V \/ \/

Kenya v ! v v v Y \ v Implicit

Lesotho y v v v v 5 Y

Malawi \ \/ V V \/ \/

Mauritius v v v v

Namibia y v v Y v v 5 Y Implicit

Nigeria v v \ v Implicit

Rwanda ~ ~ ~ ~ ~

Sierra Leone v v v v \ Implicit

South Africa v v Y v v 40 v v

Tanzania v v v v v v v Y Explicit

Uganda \ \ \ \ \ N

Zambia vV \ v N N N N 25 N N Implicit

Zimbabwe v v v v v v Y 20 ~

Note: * The Gambia has no water laws in place, hence, the Gambia Water Bill 2014 (post-validation workshop version) has been reviewed. Because the water laws of Burundi, Cameroon
and Madagascar were written in French and those of Sudan were written in Arabic, they were not considered here. The Seychelles Water Act (1982) could not be accessed. South Sudan,
Eritrea, Liberia and Somalia do not have comprehensive legislation on water in place (Appendix A: South Sudan 2007: 8; FAO, 2020; USAID, 2010; FAO, 2005). ** = period in years: 'definite
or indefinite', meaning a fixed time period or an indefinitely long time period. The grey ticks in the second column under 'Ownership' represent laws that do not use the word ownership
explicitly (see Appendix B); the grey ticks in the third column represent laws in which water is managed in the public interest or benefit. Names of specific laws and policies referred to
here can be found in Appendix A.
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are entitled to use water subject to state permission; this amounts to state expropriation of existing
ownership. In Tanzania, customary water rights are recognised subject to state control®. We further
conclude that, each country (except Nigeria) has a provision in place stating that either existing water use
under the previous law(s) can be continued, or that new water use permits will replace previous laws
after a transition period. All water use — barring domestic use, which is approximately 13% of total water
use in Africa (FAO, 2015) — is subject to some version of a nationwide water use permit system; this
system is considered to be the main tool for managing and allocating freshwater resources in Anglophone
Africa. All the countries studied have either strengthened the existing colonial permit system or have
introduced a new modern permit system (van Koppen et al., 2014); hence, all water users (domestic use
being exempted) are obliged to apply for a water use permit. The only exception to this is Lesotho, where
a water use permit is also needed for domestic use (Appendix A: Lesotho Water Act 2008: Art. 20(1)). In
the case of municipal water, people gain access through a household connection for which they pay a fee
or through direct access to wells. In all these countries, all water use that is not authorised by means of
a permit, is subject to a transitional provision, or does not fall under domestic water use, is considered
unlawful. Six countries explicitly include a maximum period for which a license can be issued, ranging
from 5 years in Lesotho (Appendix A: Lesotho Water Act 2008: 24, Art. 20(8)), and 20 years in Zimbabwe
(Appendix A: Zimbabwe Water Act 2002: Art. 36(1)), to 25 years in Zambia (Appendix A: Zambia Water
Resources Management Act, 2011: Art. 77(1)), and 40 years in South Africa (Appendix A: National Water
Act, 1998: Art. 28(1)(e)). In Botswana, a permit can be granted for an indefinite period of time (Appendix
A: Botswana Water Act 1968: Art. 15). Our investigations further show that, most countries (except the
Gambia, Mauritius and Sierra Leone) have a provision in place which allows for the alteration of a permit;
in all cases where these provisions exist, the responsible authority can amend, cancel or vary the
conditions of the permit, including the volume of allocated water, if, for example, it is in the public
interest to do so in drought situations or in cases of non-compliance. In these countries, the state has a
certain power to control water resources and to take it back when it is needed. The water laws of 11
countries make provisions for people who hold water use permits to challenge a responsible authority to
change the permits. It is explicitly stated in the laws of nine countries that when the conditions of a permit
are cancelled, amended or varied, and when this results in a negative economic consequence to the
permit holder, the permit holder can in certain cases claim compensation; in Ghana, Malawi and
Tanzania, for example, this applies when the conditions of a permit are changed for 'public purpose'.

CASE STUDY OF SOUTH AFRICA

Introduction

We now discuss in more detail how water ownership is organised in the law, and how it is experienced
in practice. South Africa has a unique history when it comes to water ownership, one where ownership
of water has been subject to back-and-forth change. In the precolonial era —that is, prior to the arrival of
the Dutch in 1652 — water resources were community owned (Tewari, 2009). During the 150 years of
Dutch colonisation (1652 to 1805), all the country’s public rivers and water bodies were brought fully
under state control (Tewari, 2009). Subsequently, under British rule (1805 to 1910), ownership of water
moved towards the riparian rights system. According to this system, the state did not own the water;
rather, ownership of a piece of land conveyed the reasonable right to use the water that flowed through
it and the right to capture the water below it (Hall, 1939). Between 1948 and 1990, during apartheid,

3 The Water Resources Management Act, 2009: Art. 11(1), ("Right to Use of Water for Domestic Purposes") states that, "The
powers to confer a right to the use of water from any water resource is hereby vested in the Minister save to the extent that it
is alienated by any other written or customary law". According to the Water Resources Management Act, 2009: Art. 52(1),
("Incidents of Customary Water Rights"), [c]Justomary rights held by any person or community in a watercourse shall be
recognised and is in every respect of equal status and effect to a granted right (...)".
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water moved back to being under state control and away from the riparian rights principle, following the
Roman-Dutch law of state control of public water; even so, riparian rights still strongly prevailed in many
parts of the country (Kidd, 2009) leading to multiple coexisting systems. With the first democratic election
in 1994, and after that under democratic rule, the South African National Water Act, Act 36 of 1998
(hereafter referred to as the Water Act), was promulgated. Under this Act, water cannot be owned; water
resources are managed in the public trust with the Water and Sanitation Minister as the custodian (NWA,
1998: Art. 3(1)). The only water right specified in the Water Act is that of the Reserve (DWAF, 2001: 26);
however, the Reserve "is not a water use right per se" (Perret, 2002: 293) but rather allows the state to
reserve water for basic human needs and for ecological reasons.*

Analysis of the South Africa National Water Act, 1998

The National Water Act has been analysed as a starting point for understanding water ownership in South
Africa. Our in-depth case study of the situation specifically looks at the ways in which the Water Act
entitles a person to use water: all water use must be licensed unless it falls under Schedule 1, is an Existing
Lawful Use (ELU), or permits a person to access water under a General Authorisation (NWA, 1998: Art.
22(1)(a)).

To elaborate on these individually: Schedule 1 water use: In this case, a person is allowed to use water
for domestic purposes without the need to apply for a water use licence (hereafter referred to as a
'licence') (ibid: Art. 4(1)), though the law offers no protection by way of legal security of water access.
Since Schedule 1 is not a formal legal right under the Water Act, it cannot be enforced against a third
party, in contrast to the Reserve which is considered a right® under the Water Act and the Human Right
to Water which falls under the Constitution 27(1)(b). Existing Lawful Use: The Act also allows for the
continuation of past and existing water use as an ELU (ibid: Art. 4(2)), by which water use that took place
two years prior to the commencement of the Water Act is allowed to be continued under the new Act,
under the old conditions; this implies legitimising and legalising existing uses. General Authorisation or
Licence (ibid: Art. 4(3): A General Authorisation (or blanket approach) allows people to withdraw water
up to a certain threshold above Schedule 1 without a licence; the amount that may be abstracted is
determined by period, by water management area, and even more specifically by drainage region and
tertiary/quaternary catchment (DWS, 2012). A granted licence allows a person to withdraw water under
the conditions specified by the authorising body, the Department of Water and Sanitation; any use that
is not covered under the law is considered to be unauthorised and is thus illegal (NWA, 1998: Art. 151).
In this paper, we focus only on the implications of a water use licence and an ELU, and how these
influence what is deemed to be ownership.

Examining property rights: Existing lawful use

The ELU provision was intended to be transitional, maintaining as legal under the Water Act the water
use that complied with former (colonial) acts (van Koppen and Schreiner, 2018: 19). The reason to make
provision for existing water uses was and is to prevent complete disruption of the existing system (van
Koppen and Schreiner, 2014). When discussing ELU entitlements and in order to fully understand who
actually has access to water, the history of South Africa must be considered. During apartheid, 87 per
cent of the land was owned by 15 per cent of the population (Bassett, 2017); under the strong riparian
water rights regime of those years, water rights were overwhelmingly in the hands of the advantaged.
The remaining 13 per cent of land was in the so called 'reserves' or 'homelands'; these were declared to
be state land, and ownership of water was thus vested in the state (RSA, 2011). While the Water Act

4 The Basic Human Needs Reserve "provides for the essential needs of individuals served by the water resource in question"
(NWA, 1998: Chapter 3, Part 3: The Reserve). The Ecological Reserve "relates to the water required to protect the aquatic
ecosystems of the water resource" (ibid).

5"The NWA specifies only one right to water in law, that of the Reserve" (DWAF, 2001: 26)
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protects ELU entitlements under the old laws, in South Africa there is complete silence "about the legal
standing of customary water rights regimes within or outside the former homelands" (van Koppen and
Schreiner, 2018: 19). While a person "may apply to a responsible authority to have a water use (...)
declared to be an existing lawful water use" and the responsible authority itself may "declare a water
use, on its own initiative (...) to be an existing lawful water use" (NWA, 1998: Art. 33(1) and (2)), these
articles have never been applied regarding water use in the former homelands (van Koppen and
Schreiner, 2018: 19).

Property rights in Existing Lawful Use

With the promulgation of the Water Act, landowners de jure 'lost' the existing riparian right to water that
was based on the Irrigation and Conservation of Waters Act (No. 8 of 1912) and on the 1956 Water Act
(Act 54 of 1956), as the new Water Act discarded the riparian principle (NWA, 1998: Schedule 7 Acts
repealed). Nevertheless, holders of an ELU still see their water entitlement as a right based on the old
Water Act of 1956, believing it to be legitimised by the concept of existing legal use. Since the
promulgation of the new Water Act, this has led to tension; riparian owners challenge what they see as
the expropriation of their rights under the Constitution and the tension has not yet been resolved.® The
entitlement to use water under the ELU clause continues to be lawful until such time as compulsory
licensing leads to its replacement by a water user licence; this protocol is unique compared to other
African countries (Schreiner et al., 2017).

Redistributing water

Compulsory licensing is the primary legislative tool and administrative mechanism provided by the Water
Act for redressing the inequalities embodied in Existing Legal Uses entitlements (NWA, 1998: Chapter 4,
Part 8: Existing lawful water uses; Rawlins, 2019; Seetal, 2012). Compulsory licensing is "the process that
allows the [Department of Water Sanitation] to review how water is allocated and used in a catchment
area and to reallocate water, if necessary, to achieve certain objectives" (Seetal, 2012: 18). While the
nation’s water resources are managed in the public trust (NWA, 1998: Art. 3(1)), compulsory licensing
basically assumes that all water belongs to the state (by, in effect, expropriating ELU entitlements and
licences) and that the state can thus redistribute it as it sees fit between existing and new users.” In
catchments that are closed — for example, Inkomati, Sand and Crocodile, which are all over-allocated
(Denby et al., 2016) — there is essentially no water left to allocate (Falkenmark and Molden, 2008); hence,
the only way to free up water, and then reallocate it, is by taking it away from the 'haves'. With the
commencement of the Act, it was expected that within two years the Department could convert the ELU
entitlements of 60,000 water users with 80,000 different water uses into licences without substantially
compensating the previous rights holders.® The officials at the time did not work out what was required
to actually process a licence; they also assumed that previous rights holders would accept the changes
meekly. This has resulted in a situation in which, for the past 20 years, the majority of ELU entitlements
have been left untouched; as such, the racially skewed water use continues under the new Act. It may
indeed continue into the future, as a person’s successor in title is allowed to continue to use water in the
same manner (NWA, 1998: Art. 34), this use being subject to the existing conditions and obligations and
to other limitations or prohibitions by or under the NWA. In 2016, after 15 years, three small compulsory
licensing pilot cases were finalised, but these are equal to only 2.77% of the total water (Kidd, 2016).
Compulsory licensing is very difficult to operationalise in a democratic context.

6 R1: Interview on 28 November 2017.
7R4: Interview on 11 December 2017.

8R1: Interview on 28 November 2017.
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Challenges in compulsory licensing

Five factors contribute to the challenge of compulsory licensing: (1) There is a concern that the
redistribution of water may negatively affect national food security, since most of the ELU is for
agricultural use (van Koppen and Schreiner, 2014); (2) There is a lack of capacity and knowledge at the
Department of Water and Sanitation. The process is very complex and technically demanding;® for
example, the Inkomati catchment, a fourth pilot case of compulsory licensing, was not completed
because of its complexity (Kidd, 2016); (3) The land reform programme is generally considered to be
unsuccessful.’® A report by the Presidential Advisory Panel on Land Reform and Agriculture reads, "The
extent to which the land reform programmes have met their respective targets remains contested,
however, there is broad consensus that land redistribution and restitution has not progressed at the rate
originally envisaged" (PAPLRA, 2019: 50). Allocating water to historically disadvantaged citizens implies
that they also need land for agriculture; however, the Department of Water and Sanitation was unable
to put in place a coordinated land, water and agrarian reform programme.! (4) There is a legal backlash:
the previously advantaged are doing everything within their power to maintain what they see as their
right to water (and land) and are using the court system to demand adequate compensation or
restitution.!? They are allowed to challenge decisions by the responsible authority, appeal against any
decision at the Water Tribunal, and appeal against the decision of the Water Tribunal at the High Court.
Regarding compulsory licensing, the NWA allows people to object to the proposed allocation schedule
(NWA, 1998: Art. 45(4)(b)); they may make an appeal to the Water Tribunal regarding the preliminary
allocation schedule (ibid: Art. 46(1)(b) and 148(1)(g)), and may appeal to the High Court regarding the
decision of the Water Tribunal (ibid: Art. 149). Litigation can hold up progress in the implementation of
compulsory licensing for years. The process of compulsory licensing in Mhlathuze (a small pilot case) took
five years to finalise; in this process, however, none of the holders of an ELU entitlement appealed to the
Water Tribunal or Court with respect to the proposed allocation schedules (Kidd, 2016). (5) When the
application of compulsory licensing results in a holder of an ELU permit being economically prejudiced,
compensation can be claimed.

Any person who has applied for alicence (...) in respect of an ELU (...), and whose application has been refused
or who has been granted a licence for a lesser use that the ELU, resulting in severe prejudice to the economic
viability of an undertaking in respect of which the water was beneficially used, may (...) claim compensation
for any financial loss suffered in consequence. (NWA, 1998: Art. 22(6))

Hence, compensation is payable when two criteria are met: (1) the deprivation must result in "severe
prejudice" to an undertaking, and (2) the water must have been beneficially used (Glazewski and Du Toit,
2013: 16-29). There are situations, however, in which the state is not required to pay compensation
(Schreiner et al., 2004; Seetal, 2006). The NWA reads that,

9 ibid

10 The 'willing buyer willing seller' approach has failed (PAPLRA, 2019: V). Targets set by government have failed, including the
original target of transferring 30% of agricultural land to black beneficiaries by 1999 and the later target of transferring 30% of
total productive land by 2014 (ibid: 50, 11). The government also failed to settle all restitution claims by 2009 (ibid: 11) and to
solve the existing problems with the leasehold model of redistribution (ibid: 12). According to a PAPLRA document, "Parliament
has failed to enact legislation pursuant to section 25(5) of the Constitution, which directs the state to enact legislation in order
to foster conditions that will enable citizens to gain access to land" (ibid: 13). Records of the President’s Advisory Panel
proceedings (ibid: 26) go on to say that, "The Provision of Land and Assistance Act (Act 126) is highly inadequate as a means to
effect redistribution of land contemplated in section 25(5) of the Constitution, which requires the state to take reasonable
legislative and other measures, within its available resources, to provide citizens with access to land on an equitable basis".
Additionally, the implementation of the Land Reform (Land Tenants) Act No. 3 of 1996 is widely known to have failed (ibid: 28).

11 R1: Interview on 28 November 2017.

12 R1: Interview on 28 November 2017.
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[t]he amount of any compensation payable must be determined (...) (b) by disregarding any reduction in the
existing lawful water use made in order to — (i) provide for the Reserve; (ii) rectify an over-allocation of water
use from the resource in question: or (iii) rectify an unfair or disproportionate water use (NWA, 1998: Art.
22(7)(b)).

Notwithstanding, litigation can be expensive and time-consuming for the state and may actually affect
its ability to implement compulsory licensing. It will be difficult to prove that the removal of riparian rights
does not cause severe prejudice including hampering national food security and income generation.

Examining property rights: Water use licences

Property in water use licences

The Water Act allows people that require or wish to obtain a water use licence to apply for one (NWA,
1998: Art. 40(1)); this license can be granted for a period of up to 40 years (ibid: Art. 28(1)(e)). Although
the NWA is silent on the nature of the right to a licence (see, for example, Art. 3(1)), and although the
licence is subject to a system of state regulation and allocation, property-like rights in water, per se, are
not necessarily excluded (Soltau, 1999; Glazewski and Du Toit, 2013). Soltau (1999, cited in Glazewski and
Du Toit, 2013: 16-29) "suggests that [licences] are possible 'new property' rights which are definable
'water-use rights', subject to the limits imposed by the nation of the public trusteeship and the
requirement of beneficial use". His argument is supported by two points: (1) the NWA'’s provision of
compensation (NWA, 1998: Art. 49(4)), and (2) possible constitutional protection which does not limit
the protection of property to land (Constitution of the Republic of South Africa, 1996: Art. 25 (4)(b)).
Accordingly, the notion of constitutional property is wider than traditional private law classifications of
property, since corporal and incorporeal property, movables and immovables, real rights and some
personal rights have been recognised as subjects of constitutional protection (Glazewski and Du Toit,
2013: 16-29).

Challenges of the water permit system

The licensing system is seen as the main tool for managing South African water resources. Once a person
has been granted a licence by the Department of Water and Sanitation, it is subject to the conditions
attached to the licence (NWA, 1998: Art. 28(1)(d) and 29). The attached conditions are subject to a
periodic review (ibid: Art. 49), which must be at intervals of not more than five years (ibid: Art. 28 (1)(f)).

On reviewing a licence, a responsible authority may amend any condition of the licence, other than the
period thereof, if — (a) it is necessary or desirable to prevent deterioration or further deterioration of the
quality of the water resource; (b) there is insufficient water in the water resource to accommodate all
authorised water uses after allowing for the Reserve and international obligations; or (c) it is necessary or
desirable to accommodate demands brought about by changes in socio-economic circumstances, and it is in
the public interest to meet those demands. (ibid: Art. 49(2))

Hence, the Department of Water and Sanitation is able to manage the water through granting licences
and through the review of licence conditions. The granting of licences, however, creates four challenges
for governing water. (1) Licences can only be amended when all licences for similar water uses from the
same water resource have been reviewed in an equitable manner through a general review process (ibid:
Art. 49(3)); as with compulsory licensing, this is a resource-intensive and complicated process. (2)
Currently, the review and amendment of licences is not happening at all. Since the commencement of
the Act in 1998, no licences have been reviewed, nor has volume been curtailed; this limits the ability of
the state to redistribute water to adapt to changing circumstances. (3) The holder of a licence can enjoy
legal protection and financial security. Compensation can be claimed when the review "severely
prejudices the economic viability of any undertaking in respect of which the licence was issued" (ibid: Art.
49(4)). A claim must be lodged at the Water Tribunal (ibid: Art. 22(8)), which will determine the viability
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of the liability and the amount of compensation payable (ibid: Art. 22(9)). No compensation can be paid,
however, if water is needed for the Reserve, to correct an over-allocation, or to rectify an unfair or
disproportionate water use. (NWA, 1998: Art. 22(7)(b)). (4) The process of reviewing and amending
licences is not meant to allow for new water allocations.!® The legislative tool in the Water Act to make
water available for new entrants is compulsory licensing (NWA, 1998: Art. 43). New water users,
according to the Water Act, are required to obtain a licence; however, when all the water has been
allocated, additional allocations can only be made at the expense of existing users, and these users can
appeal to the Department of Water and Sanitation to block the granting of a new licence (NWA, 1998:
Art. 148(1)(f)). As a result of this protocol, licence holders can legally continue to abstract water for their
allocated period (which can be up to 40 years) without fear of losing their entitlement.

ANALYSIS

De facto ownership — country inventory

In the countries studied, water resources have been brought into the public domain and the state holds
all property rights over water; by law, the state — and no individual citizen — 'owns' the water. Though
under formal state water law individuals may not have de jure ownership of water,'* water laws may
have provisions in place that can provide for de facto ownership. As discussed above, the preliminary
analysis looked at five different elements of the water laws. The first big challenge is to address the
legality, legitimacy and fairness issues that are involved in expropriating existing (historical) water rights,
whether they arise from customary or colonial rules. An example of this is the difficulties faced by South
Africa in their process of gradually converting Existing Legal Uses through a compulsory licensing system.
In all the countries considered in this study, water is being managed through the issuing of abstraction
permits which are valid for an allocated period. The second big challenge thus arises when the state loses
the ability to control the water for that allocated period, while at the same time the permit holder may
enjoy legal protection when the water is taken away and can claim compensation when negatively
impacted. The state cannot simply revoke allocations or expropriate water; in some cases it may be
required to pay unaffordably large amounts of compensation to landowners, especially when these
landowners stand to lose significant amounts of income if allocations are revoked, and when there may
be a heavy short- to medium-term impact on food production, industrial productivity and national
income. Riparian landowners — as compared to indigenous and local communities — would be expected
to have stronger claims and more power and knowledge to resist expropriation, and may be able to use
the legal system to claim compensation under the Water Laws or even under the law of torts or
constitutional law (Gray and Lee, 2018); this can be considered de facto ownership of water. Additionally,
the longer the state waits to act, the more the landowners may be able to increase their water-related
revenues, which in turn increases the amount that the state may have to pay in compensation.

Based on the content analysis of the national water laws, the map in Figure 1 shows that in nine
countries the permit holders may be considered to de facto own the water (Botswana, Eswatini, Ethiopia,
Ghana, Kenya, Malawi, South Africa, Tanzania and Zambia). Decisive factors with regard to de facto
ownership include the length of time for which the permit is granted, the ability to use the court system
to protect their entitlement, and the possibility of claiming compensation when a permit holder is
economically disadvantaged by the expropriation of water. Industrial or agricultural permit holders base
their cost calculations and business investments on an assumption that their water licenses will be valid
for a certain number of years; from their point of view, therefore, it is fair that they be compensated if
such a licence is suddenly revoked.

13 D1: Interview on 12 January 2018.

14 This may still imply that individuals have customary rights that are recognised under customary law or under the laws and
policies protecting indigenous peoples; however, this is not dealt with in the paper.
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Figure 1. Organisation of water ownership in Anglophone Africa.
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De facto ownership — South Africa

In South Africa, by law, the Minister of Water (acting on behalf of the state) is the custodian of water
resources and holds all the property rights to water. Based on an in-depth case study in South Africa, we
conclude that holders of an ELU entitlement and water use licence can legally protect their entitlement
by making use of the court system and can claim compensation when any expropriation of their allocated
water use results in financial loss. We argue that this implies de facto ownership of water, since the state
is not legally able, in the short term, to regain control over water that falls under an ELU entitlement or
water use licence. Regarding ELU entitlements, the main legal tool for redistributing water is compulsory
licensing. The state, however, is unable to actually implement this tool in a manner consistent with the
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rule of law; this results in the holders of an ELU entitlement being able to continue existing water use
patterns without fear of losing their entitlement, even after the promulgation of the Water Act. The
state’s launching of a compulsory licensing process does not automatically mean it can regain control
over water, as holders of ELU entitlements enjoy a certain level of legal protection; they have multiple
opportunities to appeal a compulsory licensing decision, which enables them to obstruct the process for
years, even decades. They can also claim compensation if they suffer economic loss resulting from the
amendment of conditions. Because the Department of Water and Sanitation is considered to be
bankrupt, this is difficult to address and, as a consequence, the existing commercial farms have been able
to secure their access to water for the past two decades (Peters and Woodhouse, 2019).

The licensing system is the main tool in the Water Act for managing South Africa’s freshwater
resources. Water use licences come with conditions; these include specifications of the volume of water
that may be abstracted and the requirement of a review at least once in five years. However, between
1998 when the Water Act was put in place, and January 2018, no licences were reviewed or amended,
neither have any procedures been put in place at the Department of Water and Sanitation to carry out
such reviews or amendments. The amendment of a particular licence can only occur when all similar
licences for that same water resource have been equitably reviewed in a general review process. The
license holder can enjoy legal protection of his water allocation and can claim compensation if it is
revoked; a license holder can thus continue to use that water for the duration of the licence, which can
be up to 40 years, and the state de facto loses the power to manage and control the water. Only in an
emergency, for example a drought, can the government (by means of publishing a notice in the Gazette)
temporarily curtail water abstraction, as has been seen in the Western Cape (DWS, 2017, 2018). Even in
such a situation this is only a temporary measure, since the issued licence is not being withdrawn nor are
the conditions permanently changed. This is therefore not a long-term solution as it does not free up
water for new users and does enable a response to changing water demands.

In the case of South Africa this results in four problems. First, South Africa is considered to be a water-
constrained economy. By the year 2000, it had already allocated about 98% of its national freshwater
resources (Turton and Botha, 2014: 3); moreover, several of the 19 Water Management Areas are over-
allocated, some by as much as 120% (ibid). South Africa can, in fact, be considered to have a closed water
system, in the sense that there is no more water left to be allocated. Second, ELU entitlements and water
use licences together account for the majority of all water allocations in South Africa (Schreiner et al.,
2017); for the past 20 years, therefore, the state has had little control over most of the allocated water
(Marcatelli and Bilischer, 2019). This has been the case despite the fact that the whole aim of managing
the water in the public trust was to "ensure that water is protected, used, developed, conserved,
managed and controlled in a sustainable and equitable manner, for the benefit of all persons and in
accordance with its constitutional mandate" (NWA, 1998: Art. 3(1)). Third, through granting permits to
(inter)national companies, the state gives these companies de facto ownership over the water for a
significantly long period. Fourth and finally, not controlling water hampers effective water governance.
Adaptive management is seen as a key principle underlying the governing of freshwater resources,
including achieving the broader water reform objectives of social welfare and environmental protection
(McKenzie, 2009). A developing society requires ever more water, and already new users with a high
water request are being refused a water allocation, a situation which stands to impede economic
growth.?

CONCLUSION

An analysis of the history of water use in the region makes clear that there have been back-and-forth
shifts and changes in the conditions of water ownership. In the precolonial era, water was community

15D1: Interview on 12 January 2018.
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owned and was managed according to traditional African rules, which were in some cases influenced by
Islamic culture or laws. With the arrival of the British, the common law system was imposed in colonies
and was 'borrowed' in protectorates, in such a way as to give landowners a riparian right to water. With
independence and the rise of democracy, water resources have been pulled into the public domain, not
allowing for, or at least limiting, the private ownership of water; however, as this paper has shown, the
de facto ownership of water may be in private hands.

The 27-country review and the case study in South Africa show that Anglophone African countries are
facing major challenges with respect to managing their scarce and irreplaceable water resources. Even
though all these states are ostensibly trying to take control of their water resources by formally curtailing
private ownership of water, there are two ways in which a state may lose control over its national
freshwater resources. First, reorganising existing water rights is not easy, especially when they are held
by commercial farms; attempts to do so amount to expropriation, and holders of these rights are unlikely
to give them up without prolonged litigation. Reorganising water rights by granting new water use
permits is complicated and requires the payment of compensation (Gray and Lee, 2018). Second, under
some circumstances permit holders de facto own the water, limiting the state’s ability to control the
nations’ water resources. The state’s capacity to reallocate water among users is a key concern, as
demand for water is subject to constant change in response to economic growth, droughts and social
policy (Slaughter and Wiener, 2007: 308). Understanding ownership is thus of critical importance in the
development of a "legitimate, equitable, and effective governance system" (Gupta et al., 2013: 575).

This paper has thus shown how difficult it can be for a postcolonial state to set up a fair and equitable
system for effective and sustainable water governance. While most papers discuss adaptive and
integrated water governance, they overlook the key challenge that states face in gaining and retaining
control of a country’s water. This is the case with permit systems and is even more relevant in regions
where a full-scale process of commercialisation is underway.
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APPENDIX B

Country

De jure organisation of water ownership

Botswana

Eswatini

Ethiopia

(The) Gambia

Ghana

Kenya

Lesotho

Malawi

Mauritius

Namibia

Nigeria

"Use of Public Water and Construction of Works: Notwithstanding anything to the
contrary in any other written law there shall be no right of property in public water,
and the control and use thereof shall be regulated as provided in this Act or in
accordance with the provisions of the Waterworks Act". (Botswana Water Act 1968:
Art. 4)

"The Right in Water: (1) All water found naturally in Swaziland is hereby declared a
national resource. (2) There shall be no private right of property in any water found
naturally in Swaziland". (Eswatini Water Act 2003: Art. 34 (1) and (2))

"Public Ownership of Water Resources: All water resources of the country are the
common property of the Ethiopian people and the state". (Ethiopia Water Resources
Management Proclamation 2000: Art. 5)

"Entitlement to Water: The entire property in and control of all watercourses, surface
freshwaters, springs and groundwater shall be vested in the State". (The Gambia Water
Act 2014: Art. 5(1))

"Public Water Vested in President — The property in and control of all water resources
is vested in the President on behalf of, and in trust for the people of the Republic".
(Ghana Water Resources Commission Act 1996: Art. 12)

"Every water resource is vested in and held by the national government in trust for the
people of Kenya". (Kenya Water Act 2016: Art. 5)

"Upon the commencement of this Act, no conveyance, lease or other instrument shall
convey, assure, demise, transfer or vest in any person any property, right, interest or
privilege in respect of any water resource except as may be prescribed under this Act".
(Kenya Water Act 2016: Art. 7)

"The ownership of all water resources in Lesotho is vested in the Basotho Nation and
held in trust by the King on behalf of the Basotho Nation". (Lesotho Water Act 2008:
Art. 4)

"All water resources are hereby vested in the State, subject to any rights of a user
granted by or under this Act or any other written law". (Malawi Water Resources Act
2013: Art. 5)

"Establishment of the Authority (1) There is established for the purposes of this Act a
corporation to be known as the Central Water Authority. (2) The Authority shall be a
body corporate" (Central Water Authority Act 1971)

"Objects of the Authority: The Authority shall be responsible for the control,
development and conservation of water resources" (Central Water Authority Act 1971)

"The State, in its capacity as owner of the water resources of Namibia by virtue of Article
100 of the Namibian Constitution has the responsibility to ensure that water resources
are managed and used to the benefit of all people in furtherance of the objects of this
Act". (Namibia Water Resources Management Act 2013: Art. 4)

"Vesting of Rights and Control of Water in the Federal Government: The right to the
use and control of all surface and groundwater and of any water-course affecting more
than one State as described in the Schedule to this Act, together with the bed and banks

Bosch and Gupta: Access to and ownership of water in anglophone Africa 223



Water Alternatives — 2020 Volume 13 | Issue 2

thereof, are by virtue of this Act and without further assurance vested in the
Government of the Federation for the purpose of (...)". (Nigeria Water Resources
Decree 1993: Art. 1)

Rwanda "Ownership and Control of Water Resources: The State owns and controls water
resources". (Rwanda Water Act 2018: Art. 18)

Sierra Leone  "The property in and control of all water resources is vested in the Government and
people of Sierra Leone". (The Sierra Leone Water Company Act 2017: Art. 3(1))

South Africa "As the public trustee of the nation’s water resources the National Government, acting
through the Minister, must ensure that water is protected, used, developed, conserved,
managed and controlled in a sustainable and equitable manner, for the benefit of all
persons and in accordance with its constitutional mandate". (South Africa National
Water Law 1998: Art. 3(1))

South Sudan  "Water is an important natural resource which is commonly owned by all riparian
people". (South Sudan Water Policy 2007 page 8, 2.3.1)

Tanzania "All water resources in Mainland Tanzania shall continue to be public water and vested
in the President as the trustee for and on behalf of citizens". (Tanzania Water Resources
Management Act 2009: Art. 10(1))

Uganda "Rights in Water Vested in the Government: All rights to investigate, control, protect
and manage water in Uganda for any use is vested in the Government and shall be
exercised by the Minister and the director in accordance with this Part of the Act".
(Uganda Water Act 1997: 5)

Zambia "Subject to this Act and notwithstanding any other law, instrument or document, all
water, in its natural state, in Zambia vests in the President and is held by the President
on behalf and benefit of the people of Zambia. (...) Notwithstanding any other law, a
person shall not own any water, in its natural state, in Zambia and no property in such
water shall be acquired". (Zambia Water Resources Management Act 2011: Art. 3)

"The management of water resources in Zambia shall be governed by the following
principles: (i) there shall be no private ownership of water and no authorisation for its
use shall be in perpetuity; (j) the State shall be the trustee of the nation's water
resources and shall ensure that water is allocated equitably, protected, used,
developed, conserved, managed and controlled in a sustainable and equitable manner,
in the public interest while promoting environmental and social values and protecting
Zambia's territorial sovereignty". (Zambia Water Resources Management Act 2011: Art.
6(i) and (j))

Zimbabwe "Water Vested in President: Subject to this Act, all water is vested in the President".

"No Private Ownership of Water: (1) No person shall be entitled to ownership of any
water in Zimbabwe and no water shall be stored, abstracted, apportioned, controlled,
diverted, used or in any way dealt with except in accordance with this Act". (Zimbabwe
Water Act 1998: Art. 3 and 4)
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