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ABSTRACT: Many Central European water bodies that failed to achieve the good ecological and chemical status
required by the Water Framework Directive in the first management cycle are expected to again fail in the second
cycle. An exemption from achieving good status may be applied for under certain circumstances but must be
justified. One option is to show that achieving good status is not cost proportionate, but no uniform methodology
for assessing proportionality exists in the EU. The paper maps the existing approaches to this type of justification in
the Central European countries. The methods used to justify exemptions differ significantly among the countries. A
large majority of reports mention monetary cost—benefit analysis, although a range of other methods such as
distribution of costs, affordability and criterial cost—benefit analysis are also utilised. The findings show that
countries that have experience with proportionality assessment from the first management cycle or have created
clear and easy-to-use methodologies (or none) are more likely to justify the exemption by citing disproportionate
costs; on the other hand, a higher complexity of methodology — such as used in the Czech Republic — creates
incentives to avoid using the disproportionate-cost justification and to instead utilise other available types of
justification.
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INTRODUCTION

As aresult of a growing demand for clean water and because of more integrated water body management
in the EU, the Water Framework Directive (WFD) was implemented in 2000. One of the main objectives
of this comprehensive directive was increased water protection; this was to have been secured by the
achievement of the 'good status' of all water bodies within the EU member states no later than 2015
(Giakoumis and Voulvoulis, 2018). The WFD defined five possible categories of the status: high, good,
moderate, poor and bad. The designation of good status was associated with ecological and chemical
indicators that were, at most, only slightly distorted compared to natural conditions. Achieving this good
status/potential (hereafter referred to as good status) turned out, however, to be challenging; only 39%
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of the surface water bodies at the EU level achieved at least good ecological status in the first
management cycle and only 44% are expected to achieve at least good status in the second management
cycle, with lakes and coastal waters usually having better status than rivers or transitional water bodies.
The share of water bodies that achieve good chemical status is even expected to decrease from 37 to
31% between the two cycles (European Environment Agency, 2018a; European Commission, 2019a). A
proper justification is required for this low level of achievement of targets.

Applying the WFD 'one-out-all-out' rule only adds to the challenge. This rule states that the final status
of a water body is determined based on the score of the worst criterion instead of an average score; this
means that a failure to satisfy even one of the many indicators leads to an inability to achieve good status,
even if the remaining criteria attain the highest score. Prato et al. (2014) argue that this rule increases
the occurrence of a type | error, meaning that a water body may be classified as below good even though
it, in fact, achieves good status; Hering et al. (2010), meanwhile, admit that the rule reduces the chance
of a type Il error — a water body that does not achieve good status being incorrectly classified as good —
but disapprove of a single criterion being able to determine the quality of an entire ecosystem. Additional
criticisms aim at the inconsistency of environmental quality standards for some substances across the
member states (Arle et al., 2016), which makes it more difficult in some states to achieve good status.
Significant differences among the member states in the monitoring of priority substances were still
reported almost 20 years after the implementation of the directive (European Commission, 2019b).

In order to mitigate the challenging nature of the task, the WFD does not strictly require achievement
of good status at all costs. Five types of possible exemptions are defined in Article 4 of the WFD; these
allow water basin management bodies to not achieve good status by 2015. Categories of exemption
include 1) classifying a water body as 'heavily modified' or ‘artificial' in order to maintain the useful
functions that it provides; 2) delaying the achievement of good status until 2021 or 2027; 3) agreeing to
achieve less stringent objectives; 4) allowing the temporary deterioration of the water body status as a
result of a natural cause or force majeure; and 5) being in the process of implementing modifications to
the physical characteristics of a surface water body.

Regardless of the type, the exemption must be justified using one of the following reasons. Heavily
modified or artificial water bodies may use arguments of 1) lack of technical feasibility because of it being
impossible to provide certain functions in a different way; 2) cost disproportionality, that is, the excessive
cost of using a significantly better environmental option to achieve the same benefits that are currently
being provided by the water body. If the water body is not classified as heavily modified or artificial,
failure to achieve good status within the timeframe may be justified for reasons that include: 1) lack of
technical feasibility of carrying out anything other than a phased achievement of good status; 2) cost
disproportionality of achieving the good status within the set timeframe; 3) natural conditions that do
not allow timely achievement of good status. None of these situations, however, allow worsening of the
current water body status; it must be at least maintained.

Although several options are still available for justifying an exemption from achieving good status, the
only allowable justifications for granting an exemption beyond 2027 will be less stringent environmental
targets due to disproportionate costs along with the situation of a heavily modified water body affected
by significant pressures (Carvalho et al., 2019). No exact definition of proportionality was present in the
WEFD, however, and, as Brouwer (2008) says, disproportionate costs are not a standard concept used in
economics; the assessment is thus subjective and political. Martin-Ortega et al. (2014) argue that the
vagueness of the definition has resulted in an inconsistent approach to disproportionality in Europe.
When the WFD was first publicised, the only requirement for illustrating disproportionate cost was an
economic assessment. Only through some of the subsequently issued Common Implementation
Strategies (CIS) did proportionality gradually take a more specific form. The first CIS specified that the
benefits included in the economic assessment should be not only financial, they should also include
additional non-financial benefits (European Commission, 2003). Later, CIS 20 specified that inability to
pay for required measures does not automatically indicate cost disproportionality (European
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Commission, 2009); this practically ruled out one of the approaches suggested for proportionality
assessment (see the following section). The definition stated in the WFD provided more freedom in the
conducting of the economic assessment but, at the same time, may have discouraged water basin
managers from pursuing this option due to lack of clarity; the absence of a clearly defined procedure may
therefore have limited the potential use of this justification for an exemption. Water basin managers and
other relevant stakeholders from individual EU member states were often afraid to use unknown and
untested procedures. They chose to apply for other exemptions that required less work and were more
likely to be granted. Based on a meta-analysis of 89 articles performed by Boeuf and Fritsch (2016), it
appears that the politics of exemptions remains understudied in the EU as do other related issues such
as environmental costs or benefits.

The goal of this paper is to introduce the existing approaches to disproportionality assessment that
are applied in order to justify an extension of the deadline and the adherence to less stringent
environmental objectives. The paper compares the methodologies used in five Central European
countries (Austria, the Czech Republic, Germany, Poland and Slovakia) and examines the use of these
methodologies to justify exemptions based on disproportionate costs. The following section of the paper
presents the existing approaches in Europe; the section after that maps the current achievement of the
goals laid out by the WFD in the Central European countries studied; implementation of justifications in
these countries is the objective of the fourth section and the final two sections discuss the findings and
offer a conclusion.

EXISTING APPROACHES

As aresult of the vagueness of the definition of cost proportionality in the WFD and no strict requirements
on features of the evaluation process, many different approaches to assessing proportionality have
emerged across Europe. Based on the text of the WFD and on other documents, the above-mentioned
economic assessment 1) should not consider costs to be disproportionate strictly at the point at which
they exceed benefits; 2) should consider costs and benefits both qualitatively and quantitatively; 3)
should make sure the disproportionality in costs is clear and robust; and 4) should be allowed to include
an evaluation of the ability to pay by those who bear the costs of achieving the good status (see, for
example, Machac¢ and Brabec, 2018). Machac and Brabec (ibid) also identified three main categories of
the existing approaches; Figure 1 categorises the methodologies and their applications.

Figure 1. Overview of existing approaches to cost proportionality.
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It is a good starting point that the different approaches agree on how to assess the costs of achieving
good status or, more specifically, the costs of implementing the necessary measures. A methodology for
performing a cost-effectiveness analysis (CEA) is even recommended by the EU (European Commission,
2003) for the measure-selection process. The CEA ranks all the available measures on an effect-per-
monetary-unit basis (Machac and Slavikova, 2016), allowing for a direct comparison of the effects of large
and expensive measures relative to less expensive small-scale measures. As a result, the same set of
measures should be recommended for a specific water body regardless of the methodology used.

Many case studies have been carried out since the introduction of the WFD (Martin-Ortega, 2012).
According to Klauer et al. (2015), the most widely used approach is based on a monetary cost-benefit
analysis (CBA). The core of this CBA approach is a comparison of the costs associated with the
selected/implemented measures and the expected benefits generated after achieving good status.
Regardless of the method chosen to select the measures to be implemented, it is important to first set
the goal (for example, kilograms of phosphorus or nitrogen inflow reduction). The next steps in the CBA
process may differ slightly in individual countries; we use the Czech methodology here, however, to
illustrate the process (Slavikova et al., 2015). When the target is agreed upon it becomes possible to
identify the measures that can be used to meet it using CEA. These measures are all associated with the
costs of their implementation and operation; they should be annualised and then ranked based on their
unit efficiency. The other side of the equation is represented by the expected benefits generated after
achieving good status. Slavikova et al. (2015) specify that these should include recreational benefits,
lower costs of drinking water treatment and other effects of improved ecosystem services; this is not,
however, a definitive list of all possible benefits, and other forms of benefits may enter the calculation in
different countries such as, for example, an increase in property values. Primary valuation methods such
as stated or revealed preferences are recommended for the assessment. Carson et al. (1996) showed
that the difference among these methods is negligible; on the other hand, in some cases it may be too
costly to adopt primary valuation methods and using a benefit transfer is encouraged. Brouwer et al.
(2016) found their values to be transferable between Hungary and Romania, but not between those two
countries and Austria. The last step of the analysis is the comparison of associated costs and expected
benefits and the final decision regarding proportionality. This decision may differ based on the
methodology used; Feuillette et al. (2016), for example, state that the costs are considered proportionate
if the benefits generated cover at least 80% of the costs, while Klauer et al. (2015) require the
benefits/additional spending to simply fall short of the costs in order to recommend the exemption;
Slavikova et al. (2015) do not define the required share of covered costs and believe that the decision
should be based on the discretion of the decision-making body. This inconsistency only supports the
argument made by Martin-Ortega et al. (2014) that a purely monetary analysis may not provide sufficient
information for an appropriate policy decision as attention should also be paid to distributional effects
or equity.

Because of the complexity of monetisation of benefits, some analyses avoid the benefit calculation
and use a criterial CBA instead (Ammermdiller et al., 2008); this means that the costs of achieving good
status are compared to some other value such as, for example, additional allowed spending, as in the
case of the "new Leipzig approach” (Klauer et al., 2015). In the case of the new Leipzig approach, the
additional spending is determined using 1) average prior spending on water quality proportionate to the
total basin area; 2) objective distance to good status; 3) additional benefits generated. Both the objective
distance and the additional benefits consist of several subcategories, which are each ranked on a scale of
0 to 3. The further the water body is from good status and the more benefits generated after achieving
it, the higher the justifiable allowed spending on the given water body and the more likely it is that the
spending will be viewed as proportional. The approach was tested on many water bodies in Germany
(Klauer et al., 2016, 2017) and in the Czech Republic (Machac and Brabec, 2018). Several arguments may
be used against methodologies that are based on criterial analysis — prior spending not being always
attributable to water quality or the hardship of assigning an integer value to the individual subcategories,
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as discussed by Machac and Brabec (2018). This methodology certainly has its merits, however, as it is
not very time intensive and as individual applications are directly comparable. The methodology was
recently modified in Spain (Bolinches et al., 2020a), where it was proposed that past expenditures should
be Europe-wide and that they should be expressed in terms of past spending per GDP instead of per
square kilometre in order to make sure that more emphasis is put on densely populated areas. In an
attempt to rely on objective criteria only, the proposed methodology also removes additional benefits
from the calculation.

The last branch of approaches is based on social affordability; these include a consideration of the
suitability of measure implementation that depends on, for example, household income (Courtecuisse,
2005) or the cost to the private owner of the land (Klauer et al., 2007). The European Commission was
not in favour of this approach, however, because the benefits generated represent positive externalities
and not investors’ private benefits; its use was rejected especially in the case of less stringent
environmental objectives (European Commission, 2009).

As indicated above, and as illustrated in Figure 2, even the assessment of cost proportionality differs
between the three main methods. In the first approach —a monetary CBA — costs and benefits are directly
compared. When a criterial CBA approach is used, costs are compared with another non-benefit value.
In the case of the new Leipzig approach, this refers specifically to additional allowed spending; in the case
of an approach that is focused on affordability and social acceptability, costs are compared to the ability
to pay.

Figure 2. Proportionality assessment under different approaches.
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Source: Authors’ own construction.

In the countries of Central Europe, the use of the approaches illustrated above varies somewhat; as
shown in Table 1, however, the approaches are not mutually exclusive. Their combination is often
suggested (Machac and Brabec, 2018) and approaches used in individual basins may vary within a single
country. The approach applied to a water body in a transboundary basin is affected by the best practices
of the neighbouring state. It is also clear that most of the methodologies studied agree on using CEA to
find the most cost-effective combinations of measures; Boeuf and Fritsch (2016), however, conclude that
even CEA has not received enough attention so far.
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Table 1. Applications for exemptions due to disproportionate costs.

Country Disproportionate costs justified in the Publicly accessible References
second cycle by: methodology

Austria CEA, distribution of costs and affordability = Not available -

Czech Not applied, current method is based on Yes Slavikova et al.

Republic CEA and a monetary CBA (2015)

Germany Primary: CEA, distribution of costs and Yes Klauer et al. (2015)
criterial CBA (new Leipzig approach)

Poland Not fully clear from the reports Not available -

Slovakia CEA, affordability, social and sectoral Yes (Vyskumny ustav
impacts and benefit assessment vodného

hospodarstva, 2014)

Source: European Environment Agency (2018a).

Detailed descriptions of the methodologies used was available only for the Czech Republic, Germany and
Slovakia. The low level of transparency of justification is criticised by the European Environment Agency
(2018a), not only in the case of some Central European countries such as Austria and Poland but also in
other European countries. Martin-Ortega et al. (2014) warn that deficient economic analyses may have
a harmful effect on achieving environmental targets. Analyses that are not transparent in their
methodology only add to this fear.

CURRENT SITUATION IN SELECTED CENTRAL EUROPEAN COUNTRIES

This paper focuses on five Central European countries. The current state of achieving the EU WFD
requirements was analysed based on data from the European Environment Agency (2018a). Table 2
shows the results for both ecological and chemical status from the first management cycle, the expected
results from the second management cycle, and the European average.

Table 2. Share of surface water bodies achieving good or higher ecological/chemical status.

Country Ecological status Chemical status
First Second First Second
management cycle management  management cycle management cycle
(%) cycle (%) (%) (%)
Austria 42 47 99 0
Czech Republic 17 19 70 69
Germany 9 8 88 0
Poland 2% 30 3* 59
Slovakia 63 57 95 98
EU 39 44 37 31

Source: European Environment Agency (2018a).

Note: * = most of the values were unknown.

It is apparent from Table 1 that there has been hardly any improvement in water quality between the
first and the second cycles. The share of water bodies with good or higher ecological status has increased
marginally in Austria and the Czech Republic and there has in fact been a slight drop in Germany and
Slovakia. The share of water bodies with good chemical status has deteriorated as well in most of the
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countries studied, falling to 0% in Austria and Germany; the share is higher for Slovakia and Poland, but
the increase in the case of Poland is attributable mainly to the fact that most of the data were unknown
during the first management cycle.

Comparing the achievement of good chemical status in the two management cycles is complicated
by, 1) more pollutants being monitored in the second management cycle; 2) changes in definitions,
especially of chemical status or of the standards applied in reporting (European Environment Agency,
2018b); specifically, standards laid out in Directive 2008/105/EC (European Commission, 2008) were not
as strict as the standards in the 2013 Priority Substances Directive (European Commission, 2013). Based
on the European Environment Agency (2018b), Germany and Austria applied the environmental quality
standard for mercury in biota and belong to a group of states where all monitoring samples contained a
certain level of mercury; this result was extrapolated to other non-monitored water bodies (European
Commission, 2019c). Based on an application of the one-out-all-out rule, all the surface water bodies
failed to achieve good status.

The above data suggests that a high rate of exemption applications should be observed because all
the water bodies not achieving good status must apply for at least one. During the current second
management cycle, all the reasons for justifying an exemption that are listed in the introduction are
available and basins are free to choose the one they deem easiest to conduct or most likely to succeed.
That means there may not be a high demand for a proportionality assessment as technical feasibility or
natural conditions may be used instead.

OVERVIEW OF EXEMPTIONS IN SELECTED CENTRAL EUROPEAN COUNTRIES

Exemptions in the first management cycle

During the first management cycle, a significant number of exemptions were applied in the EU as a whole
because of the low achievement of good status. In the EU overall, 61% of the surface water bodies did
not achieve good ecological status and approximately 63% did not meet the requirements connected
with good chemical status. As stated by the European Commission (2012a: 181), "the extensive use of
exemptions may reflect the low level of ambition in many of the plans as regards achieving the
environmental objectives". The EC report (European Commission, 2012a) stated that deadline extension
(Article 4.4 WFD) was the exemption that was most often applied in the EU in the first management cycle.

Approximately 66% of the justifications of the exemptions under WFD Articles 4.4 (extension of the
deadline) and 4.5 (less stringent environmental objectives) were based on technical feasibility, 19% were
based on disproportionate costs, and 15% were based on natural conditions. The significant share of
technical feasibility justifications is due to either the lack of necessary data for carrying out a sufficient
analysis or to the difficulty of interpreting national conditions (European Commission, 2012a). More than
one justification for an exemption at a single water body could be applied. The low share of
disproportionate-cost exemptions could have two reasons: 1) the non-existence or vagueness of
national-level guidelines for assessing costs using EU-approved methodologies (Martin-Ortega et al.,
2014); and 2) the complicated and time-consuming nature of performing a sufficient analysis (Machac
and Brabec, 2018).

Table 3 presents the justification of exemptions in selected Central European countries. Exemptions
based on deadline extension were used more often than the EU average (99% of all justifications in
Central European countries, as compared to 95% at the EU level). In Austria, Germany and Poland, all
three possible justifications were used and mostly combined, while in the Czech Republic and Slovakia
exemptions were justified based only on technical feasibility.
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Table 3. Justification used in selected European countries in the first cycle.

Country Extension of the deadline Less stringent environmental
objectives
Technical Disproportionate Natural Technical Disproportionate
feasibility costs conditions feasibility costs
Austria 4015 3773 4012 0 0
Czech Republic 974 0 0 0 0
Germany 5806 692 5352 78 6
Poland 1287 396 747 29 23
Slovakia 19 0 0 0 0

Source: European Commission (2012b).

It is obvious that the countries (and their water authorities) who had previous experience or adequate
national support in the form of clear methodologies used the disproportionate-cost justifications very
often as a relevant tool; such was the case in Germany as well as in other non-Central European countries
such as the United Kingdom, France, the Netherlands and Estonia (European Commission, 2012b). On the
other hand, in 2012 when this data was collected, the Czech Republic and Slovakia had not yet created
such methodology and therefore it was very complicated for their water authorities to apply for an
exemption using this justification (UJEP, 2014); even more to the point, Martin-Ortega et al. (2014) report
that Swedish justifications of disproportionate costs were only explained qualitatively without using any
calculations.

Based on the EU reports (for example, European Commission, 2012b), the exemption justifications
during the first management cycle were insufficiently appropriate or transparent and national reports
did not contain clear criteria on which to base the decision about exemptions. There was no clear
indication of the time it was expected to take to achieve good status or of the measures required to meet
the lower objective, nor did management plans include any apparent programme for the achievement of
good status (European Commission, 2012a).

Exemptions in the second management cycle

For the second planning cycle, CIS 20 (European Commission, 2009) was elaborated to provide more
detailed information and thus a better common understanding of the practical application of the WFD; it
included a more detailed definition of disproportionate costs. Compared to the first management cycle,
the discussion of proportionality led to (further) development of national methodologies in many
countries such as Germany, the Czech Republic and Spain (Klauer et al., 2015; Slavikova et al., 2015;
Bolinches et al., 2020a).

In the second management cycle, 56% of the surface water bodies at the EU level did not achieve
good ecological status and approximately 69% did not meet the requirements for good chemical status
(European Environment Agency, 2018a). Although there was an improvement in the status of single
indicators between the first and second management cycles (European Commission, 2019a), it was
necessary to apply a higher number of exemptions in the second management cycle due to the one-out-
all-out rule (for example, the worsening situation with mercury in the case of chemical status). The cycles
are not fully comparable due to the significant changes in a number of rivers in some countries (European
Commission, 2019c). It is also necessary to take into account the slow reaction of ecosystems, which may
cause a delay between the implementation of a measure and its effect. Considering the application of
the one-out-all-out rule, it is difficult to see an improvement based on the aggregated data regarding
good status.

As with the first management cycle, deadline extension (Article 4.4 WFD) was the most frequently
applied exemption at the EU level and technical feasibility was the most commonly used justification of
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the extension. According to the EC report (European Commission, 2019a), the applications for
exemptions in the second management cycle were generally more detailed and more consistently
reported than they were in the first management cycle.

The dominant usage of technical feasibility as justification for deadline extensions also persists in the
selected Central European countries. A current overview of the use of exemption and its justification is
presented in Table 4. The table was created using the authors’ own analysis based on the EU report
(European Commission, 2019c). This time, the number of exemptions in the EU report was presented in
relative values. The absolute number of exemptions was calculated based on the total number of surface
water bodies in individual countries and the share of a given exemption that was applied in each
individual country.

Table 4. Justification used in the selected countries in the second cycle.

Country Extension of the deadline Less stringent environmental
objectives
Technical Disproportionate Natural Technical  Disproportionate
feasibility costs conditions feasibility costs
Austria 12,384 11,900 4257 18 18
Czech Republic 1251 0 0 452 0
Germany 12,065 1339 5760 62 6
Poland 2914 1166 18 36 23
Slovakia 391 338 7 1 1

Source: Authors’ own analysis based on European Commission (2019c).

Among the Central European countries studied, the total number of justifications in the second
management cycle almost doubled from that of the first. In terms of relative value, the number increased
the most in Slovakia (from 19 in the first cycle to approximately 740). The biggest increase in absolute
terms was in Austria and Germany; this increase was caused primarily by deterioration of chemical status
and partially by the increase in the number of surface water bodies in Austria (10%) and Germany (1%)
from the first management cycle (European Commission, 2019c). In the other Central European
countries, the number of surface water bodies was almost the same (Poland) or decreased (in the Czech
Republic by about 2% and in Slovakia by about 14%)(European Commission, 2019c). As in the first
management cycle, more than one type of justification could be applied at a single water body, bringing
the total number of justifications above the total number of water bodies.

With the exception of the Czech Republic, the share of individual justifications changed significantly
in these countries. Although the most frequent justification is still technical feasibility — whose share
increased from 44% in the first management cycle to 54% in the second — the application of an exemption
due to natural conditions decreased from 37.5% in the first management cycle to 18.5% in the second.
This decrease was compensated for by a more frequent application of the disproportionate-cost
justification. In general, a wide range of exemptions was used, the reason possibly being the experience
gained from the first cycle and, as discussed below, the clearer definition of the conditions and
development of national methodologies.

Although in general the 2019 report (European Commission, 2019c) provides information on
improvements in quality in the context of the exemption reporting, there are persistent
recommendations for more transparent justifications of exemptions in almost all Central European
countries. The European Commission lacked a more detailed description of how the exemption
assessment was carried out and required more transparency in justification in the form of definition of
criteria and description of methods used. This was a common recommendation for all countries,
especially Austria, Germany and Poland.
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In Austria, all the possible reasons were used to justify an extension of the deadline and less stringent
environmental objectives. According to the European Commission (2019c), all three possible
justifications were applied without detailed information being provided. In the case of deadline
extension, there was no information on when good status would be achieved. The cost disproportionality
was assessed based on affordability, distribution of costs and CEA. More details, including links to the
methodology, were not available.

In the Czech Republic, only a small amount of change between the first and second cycles had been
achieved and all the exemptions were justified using technical feasibility, which led to deadline
extensions; moreover, Article 4.5 was also applied due to technical feasibility in the second cycle. Based
on current predictions, a significant number of water bodies will not have achieved good status by 2027
and it will thus be necessary to apply exemptions in the next cycle. The current report of the European
Commission (2019c) states that natural conditions for surface water bodies might be used as a new
reason in the third cycle. A methodology for the assessment of disproportionality of costs was certified
in 2015 (Slavikova et al., 2015) and offers the potential to apply for exemptions due to disproportionate
costs.

In Germany, all the possible justifications were applied in the second cycle. Technical feasibility and
natural conditions were used the most while disproportionate costs were used less frequently. Based on
the European Commission (2019c), the methods of justifying disproportionate cost differ across
Germany; there has been an application of the justifications of cost-effectiveness analysis, distribution of
costs, and other arguments such as "limiting factors from market mechanisms" and "excessive burden
for beneficiaries")(ibid).

In Poland, the situation is the same as in Austria and Germany, meaning that all justifications have
been used when applying for an exemption. The justifications were not described in more detail, thus it
is not evident from reports and available documents (European Commission, 2019¢) which approach was
used to assess disproportionality of costs.

In Slovakia, most of the exemptions were justified by technical feasibility and disproportionate costs,
with the rare use of natural conditions (ibid); only general information was provided about the
justification of natural conditions. Slovakia is one of the countries that has developed its own national
methodology for economic explanation of exemptions under Articles 4.4 and 4.5 of the WFD. This
approach (Vyskumny Ustav vodného hospodarstva, 2014) is based on cost-effectiveness analysis,
affordability, social and sectoral impacts, and benefit assessment.

DISCUSSION

The paper introduces the main approaches to assessing cost proportionality under the Water Framework
Directive and the application of these approaches in selected Central European countries. As many
authors state, economic assessment of cost proportionality is vague and more work needs to be done in
order to achieve a sufficient level of certainty about the results (see, for example, Martin-Ortega et al.,
2014; Maia, 2017; Berbel and Expdsito, 2018). It turns out that the share of exemptions due to
disproportionate costs differs significantly among the studied countries and between the management
cycles. There are several aspects that may affect the choice of how to justify the exemption from
achieving the good status of a water body. First, the aggregated statistics might be skewed if the number
of water bodies studied in an individual country changed from the first management period to the
second, which (as indicated in Table 5) is partly the case (European Commission, 2019c). Second,
individual member states may have used more methodologies to justify exemptions because of the
deteriorating status of water bodies between the two periods; this is the case with, for example, changes
in mercury monitoring processes in European waters (European Environment Agency, 2018b). Third,
given the transboundary nature of river basins, some types of justification may be used more often in
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certain states simply because they are favoured by a neighbouring state whose methodology is used to
assess the shared parts of the basin.

Table 5. Changes in selected Central European countries between the first and second management
cycles, related to justification of exemptions based on proportionality.

Country Change in Change in Share of Share of Change in Published
ecological chemical proportionality proportionality number of river method-
status status justification in justification in and lake water  logy
between first between first total reasons used total reasons used bodies between
and second and second in first cycle in second cycle first and second
cycles cycles (Art.4.4and 4.5) (Art.4.4and 4.5) cycles
(%) (%) (%) (%) (%)

Austria +5 -99 32 42 +10 No

Czech +2 -1 0 0 -2 Yes

Republic

Germany -1 -88 6 7 +1 Yes

Poland +28 +56 17 29 +0.1 No

Slovakia -6 +3 0 46 -14 Yes

Source: Authors’ own construction based on Tables 2 to 4.

Fourth, the other factor that may affect the use of different justification types is the distance of a water
body to the achievement of good status. Bolinches et al. (2020c) expect that water bodies that fail to
achieve good status by only a small margin will have to apply for an exemption on the basis of
disproportionate costs as presumably the final step is technically feasible. This might not be true in the
case of small water bodies where all possible measures have been exhausted but are still insufficient to
achieve good status. Using technical feasibility is justifiable in this situation but it is unlikely to be so for
most water bodies. It is much easier to see that all the cost-proportionate measures have been
implemented and that only the achievement of the final step requires additional disproportionate
measures. Bolinches et al. (2020c) show, however, that there seems to be no relationship between the
distance to the achievement of good status and the choice of justification; they found no evidence to
suggest that the less-impacted water bodies are less likely to apply for an exemption due to technical
feasibility. This suggests that the explanation of the utilisation of different methodologies must be found
elsewhere.

Fifth, the explanation could possibly be found in the complexity and availability of the respective
methodologies, which may be illustrated using a comparison between the two management cycles.
During the first management cycle, there were no reported cases of exemptions due to disproportionate
costs in the Czech Republic and Slovakia as the methodologies were only being prepared at that point;
Germany, on the other hand, used its original methodology (Klauer et al., 2007) and in Austria and Poland
the situation was rather unclear. With the exception of Austria, in these countries exemptions due to
disproportionate costs were used but much less so than exemptions due to technical feasibility or natural
conditions.

The situation evolved after the first management cycle. During the second management cycle,
justification of exemptions using disproportionate costs became more popular than it was during the first
management cycle in Austria, Poland and Slovakia but remained unused in the Czech Republic. This
increased use in Austria and Poland may be attributed to the fact that basin managers realised that the
ambiguous nature of the methodology allowed them to apply for an exemption due to disproportionate
costs with relatively little effort. In the Czech Republic and Slovakia, on the other hand, basin managers
had to learn to work with the new methodologies. The absence of reported Czech cases shows clearly

Machac et al.: Disproportionate costs in water management in central Europe 628



Water Alternatives — 2020 Volume 13 | Issue 3

that basin managers viewed the methodology as too complicated and time-consuming and that they thus
maintained their focus on technical feasibility (UJEP, 2014).

This argument may be backed by comparing the two methodologies. While the Slovak one describes
disproportionality in a broader sense and does not request any specific steps to be taken, the Czech
methodology provides strictly formulated guidelines of how the assessment should proceed and what
costs and benefits to include. While the Czech methodology may result in an assessment that is much
more robust than the ones carried out in the other countries, the motivation to do so is also very weak
due to the associated costs; this suggests that the most complex and precise methodology may in fact be
harmful in that it may not be utilised if another opportunity to obtain the required exemption exists. The
Czech methodology also defies the recommendation suggested in CIS 20 (European Commission, 2009)
that the effort put into conducting a CBA should be proportionate to the size of the problem. The Czech
methodology, unfortunately, does not take this into account and even small water bodies that fail to
achieve good status by only a small margin are required to carry out a full CBA in accordance with the
methodology. There is a justifiable fear in the Czech Republic of spending valuable resources on the cost-
proportionality assessment only to find out that the results show that the costs are not disproportionate.
The analysis is complex and the narrow guidelines do not allow any of the 'tricks with numbers' that might
be possible under different methodologies; river basin managers therefore choose the easy way out in
the form of technical feasibility. This raises the question of whether the achievement of good status truly
is not technically feasible or whether there are other barriers that basin managers apply to this
justification such as, for example, property rights or a small budget, which managers partially confuse
with technical availability. To a certain extent, this may lead to a situation where the available and
suitable solution is not implemented due to other barriers and is justified as technically unfeasible. This
raises the question of whether to harmonise definitions and approaches at the EU level not only for
disproportionate costs but also for other justifications of exemptions such as technical feasibility
(Bolinches et al., 2020b).

This option, however, will not be available after 2027 (Carvalho et al., 2019); one may ask whether
the EU wants to allow many different approaches that will differ in 1) the level of discretion as to what
to include in the analysis; 2) the costs of carrying out the analysis; and 3) the robustness of the results. If
this question is not answered, the situation after 2027 may severely disadvantage member states that
restrict discretionary power. The states with less strict or more flexible methodology may avoid paying
for implementation of the measures necessary to achieve good status by taking advantage of exemptions
that would not be available in states with stricter methodologies.

CONCLUSIONS

The paper illustrates the current situation in five Central European countries regarding justifications of
exemptions from achieving good status as laid out by the Water Framework Directive. It turns out that
there are significant differences in both approaches to cost proportionality and the rate of utilisation of
this justification of an exemption. The share of using cost proportionality as a justification differs from
over 40% in the cases of Austria and Slovakia to not even a single case in the Czech Republic. This disparity
may be the result of transboundary relations, different degrees of pressure at the level of water bodies,
or the different methodologies applied in the given states.

The lack of clarity and knowledge about economic instruments in methodologies used in different
states has especially been the subject of constant criticism both from scholars (for example, Martin-
Ortega et al., 2014; Boeuf and Fritsch, 2016; Maia, 2017; Berbel and Expdsito, 2018) and in official EU
documents (European Commission, 2012c). The authors call for a shared methodology and for
harmonisation of the existing approaches to proportionality assessments. We suggest that harmonisation
is at least necessary in the case of transboundary basins, where a consistent approach to proportionality
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should be applied. Without a doubt, a common methodology would bring more clarity and fairness into
the exemption granting process.

The question arises, however, whether the time is right for the creation of a common methodology.
Clearly, 2027 marks a significant year because the member states will be forced to use the
disproportionate-cost justification more often (Carvalho et al., 2019). As shown above, the current level
of experience with proportionality assessment differs significantly across the EU member states, meaning
that it is difficult to gather the best parts of individual methodologies and combine them into a working
and all-embracing methodology. It is unclear whether it is advisable to hear the call for a unified
methodology now only to possibly find out after 2027 that the methodology does not fulfil the
requirements, or whether it is better to maintain the status quo with possible small amendments to the
existing methodologies and then introduce an all-European methodology once there is enough
experience from all the member states. As discussed by Boeuf et al. (2016), the task of unifying the
approaches is too overwhelming and the EU should find another way to limit the exemptions.

Although calls for extending the deadline and introducing an additional management period exist, it
was recently decided that the WFD will not be revised, despite it now becoming clear that the WFD goals
are too ambitious to be fulfilled in just three management periods. This only underlines the fact that the
exemption granting process remains a topic warranting further exploration (Boeuf and Fritsch, 2016).
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